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1 Introduction 
If a company is unable to pay its debts, it may be subject to liquidation proceedings by 
the creditors. The purpose of liquidation proceedings is to take over the affairs of the 
company in order to settle off the debts of the creditors and to cease the existence of the 
company fiom the company's register. The person who does the liquidation administration 
on the appointment of the Court or otherwise is the liquidator. The liquidator is armed 
with certain powers and duties in the liquidation administration. 
In respect of the liquidated housing developer company, similar duties are carried out 
by the appointed liquidator, viz. to take over the affairs of the company, settle all the 
debts of the creditors in accordance with the liquidation law and to cease the operation 
and existence of that liquidated housing developer company. 
However, an issue in the company liquidation is in respect of the rights of the 
purchasers of the liquidated housing developer company, particularly, if in the course of 
development of the housing development project, the company entered liquidation and is 
wound up. Following this, a question can be raised: whether the rights and interests of the 
purchasers of the liquidated housing developer company, whose housing development 
project is abandoned, are fully protected? 
It is an undisputed fact that failed residential projects are a negative fact plaguing the 
housing industry in Malaysia. The issue of failed residential projects arose since the 
Malaysian government adopted a housing democracy policy in the 1960s. Prior to 1960s, 
public housing was provided by the government itself. However, due to insufficient 
government funds and the upsurges in demand for housing, the government opened the 
door to the private housing developers to participate in providing public housing to the 
citizens. This policy is supported by aggressive government helps, incentives and legal 
means for ensuring its success. Nonetheless, despite all this, the occurrences of failed 
residential projects have, hitherto, marred the private housing developers' role towards 
national development and safeguarding the interests of its citizen purchasers. As a result, 
many purchasers have become victims of the failed residential projects. There are various 
reasons causing the abandonment and the consequential problems they have caused are 
also grave. One of the reasons is that there are insufficient legal provisions and 
protections for avoiding abandonment and in the protection of the interests of purchasers. 
In the event rehabilitation can be camed out, the ensuing problems caused - pecuniary 
and non-pecuniary losses - still hitherto become unsettled issues to most of the 
purchasers and the stakeholders, without any sufficient remedies and measures to address 
them. 
Some quarters say that the current housing policy and industry in Malaysia is still 
healthy, nctwith~:~ri.?lng the plights of failed residential projects, poor workmanship of 
the houses and oti~er housing problems. The 'Failed residential projects' only represents 
1-3% of the total housing projects. 'The remaining 9 7 9 9 %  of housing projects succeeds'. 
'Thus, the current system of housing delivery and policies should be contin~led regardless 
of the plaguing occurrences of the failed residential projects and the grievances that they 
have caused' (D.A.R.B. Hassan and D.Z. bin Tala, personal communication, 11 August 
20 1 0). 
The above are some of the statements made by the persons in authority in housing 
industry in Malaysia. Nonetheless, despite this statement, there is still inadequate 
measures taken by the government to alleviate the problems of failed residential projects, 
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not even can, the current newly established Division of Rehabilitation of Abandoned 
Projects under the Department of National Housing, Ministry of Housing and 
Local Government (MHLG). The measures taken are still 'too little too late' in face of 
the failed residential projects catastrophe. The victims are the aggrieved purchasers 
themselves. The law governing the housing industry in Malaysia - the Housing 
Development (Control and Licensing) Act 1966 and its regulations (Act 1 1  8) is evident 
still not able to h l ly  deal with the problems of failed residential projects. What more to 
protect the rights and interests of the aggrieved purchasers ? 'The Court also seems are not 
fully decisive to protect the interests of the aggrieved purchasers in failed residential 
projects. This is partly due to 'too many conflicting considerations and equities' that the 
Court needs to address to in cases involving failed residential projects. Thus, in certain 
circumstances, the rights and interests of the purchasers may not be fully taken into 
consideration by the Court. The problem becomes graver if the housing developer 
company enters liquidation. In liquidation, the company becomes bankrupt and all the 
assets and moneys will be used to settle off the debts of the creditors and there may not 
be any sufficient monetary balance left after liquidation administration which can be used 
to rehabilitate the failed residential projects and to award compensations to the aggrieved 
purchasers. 
2 Definition of failed residential projects 
Currently, a housing project i n  Malaysia can be deemed to have been failed or abandoned 
when: 
The construction activities on site of the housing construction project have 
consecutively stopped for six months or more, after the expiry of the Sale and 
Purchase Agreement (S&P) executed by the developer and the purchaser or; 
The developer has been put under the control of the Official Receiver (OR); or, 
The developers admit in writing to the Housing Controller that they are unable to 
complete their projects; and, 
?'he project is endorsed as a failed residential project by the Minister of llousing 
and 1,ocal Government pursuant to Section 1 l(l)(c) of the JIousing Development 
(Control and Licensing) Act 1966 (Act 1 18) (Ministry of Housing and Local 
Government Official, 201 1). 
3 Winding up of companies 
In Malaysia there are two types of winding up of companies. These two types of winding 
up are as follows: 
1 Winding up by the Court, and 
2 Voluntary winding up (Section 2 1 I (a)(b) of the Companies Act 1965 (Act 125) 
(CA). 
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For the purpose of this writing, the author will only highlight the winding up of 
companies by the Court. The reason is that this mode of winding up is the most common 
in the winding up of the housing developer companies of failed residential projects in 
Malaysia. 
3.1 Winding up by the Court 
Section 217 (l)(a-h) of the CA provides that the following persons may petition for the 
winding up of a company: 
the company itself 
a creditor 
a contributory or any person who is the personal representative of the a deceased 
contributory or the trustee in bankruptcy or the official assignee of the estate of a 
bankrupt contributory 
the liquidator of the company 
the Minister of Finance 
a licensed institution or a scheduled institution 
insurance company 
the registrar of companies (now the Companies Commission of Malaysia, CCM). 
However, in the observation of the author, normally in the failed residential projects in 
Malaysia, the petitioners who have applied to the Court for winding up the defaulting 
housing developer companies consist of the creditors (secured and unsecured creditors) 
and the aggrieved purchasers of the developer companies. This can be illustrated in: 
I Taman Harmoni, Ralakong, Mukim of Cheras, District of Hulu Langat, Selangor, the 
developer (K&T Development Sdn. Bhd.) was wound up by the sewage contractor 
on the failure of the developer to settle the debt owed for the sewage works done 
(Ministry of llousing and Local Government file number: KPKT/08/824/6037); 
2 Taman Lingkaran IVur, Kajang, Mukim of Cheras, District of Hulu Langat, Selangor 
Darul Ehsan, the developer (Saktimuna Sdn. Rhd.) was wound up by the Inland 
Revenue Board (IRH) on the failure of the developer to settle the outstanding tax; 
(Ministry of Housing and 1,ocal Government File No: KPKT/08/824/4275/E); 
3 Pangsapuri Seri Pertama, Mukim of Sungai Petani, District of Kuala Muda, Tarnan 
Seri Marina, Mukim of Kuala Kedah, District of Kota Setar and Taman Seri 
Simpang, Mukim of Kangkung, District of Alor Setar, Kedah Darul Aman, whose 
the developer (JR Kulim Development Sdn. Rhd.) was wound up by the construction 
supplier on the failure of the developer to settle the debts owed despite the delivery 
of the construction materials (Ministry of Housing and L,ocal Government files' 
number: KPKT/08/824/674 1 - 1 ; KPKT/08/824/674 1 -2, n.d; KPK7'/08/824/674 1-3); 
and, 
4 'I'aman Junjong Jaya, Mukim of Junjong, District of Kulim, Kedah Darul Aman, the 
developer (Cayman Development (SP) Sdn. Bhd.) was wound up on the applicalion 
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of the purchasers of the housing project for failure of the developer to complete 
the construction of the houses within the time period prescribed under the sale 
and purchase agreement and failure of the developer to settle the late delivery 
damages to purchasers (Ministry of Housing and L,ocal Government file number 
KPKT/08/824/4705-02, n.d.). 
3.2 Circz~instances under which companies may be wozind up by the Court 
Pursuant to Section 218 of the CA, among the circumstances under which companies 
may be wound up by the Court on the application of the petitioners, are as follows: 
1 the company is unable to pay its debts, and 
2 The Court is of opinion that it is just and equitable that the company be wound up. 
The above reasons are the most common grounds in which housing developer companies 
are wound up on the application to the Court. 
Pursuant to Section 21 8(2) of the CA, the definition of inability to pay debts is as 
follows: 
the company is indebted a sum exceeding RM500.00 to a creditor and the creditor 
has served on the company by leaving at the registered office a demand requiring the 
company to pay the sum so due and that the company has for three weeks thereafter 
neglected to pay the sum or to secure or compound for it to the reasonable 
satisfaction of the creditor; 
the company has failed to satisfy in whole or in part the execution or other process 
issued on a judgment, decree or order of any Court in favour of a creditor; or, 
the Court is satisfied that the company is unable to pay its debt including the 
contingent and prospective liabilities of the company. 
Compulsory liquidation is made by the order of the Court. There are certain persons who 
are entitled to apply to the Court to liquidate a company. These persons are prescribed 




3.3  provision.^ in the companies uct 1965 (CA) w1zc.n the companic~ 
m e  wound zip 
When a company is subject to a winding-up order, the affairs and businesses of the 
company shall be vested in the hands of the liquidator. On a winding-up order being 
made by the Court, if an approved liquidator other than the Official Receiver (OR) is not 
appointed to bc the liquidator of the company, the OR shall become the provisional 
liquidator until he or another person becomes liquidator (Section 227(1) CA). If there is 
no liquidator appointed, the OR shall summon separate meetings of the creditors and 
contrib~ltories of the wound up company for the purpose of determining whether or not 
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an application is to be made to the Court for appointing a liquidator in the place of 
the OR (Section 228(2) CA). If a liquidator is not appointed on the date when the 
winding-up order is made by the Court, the OR shall be the liquidator of the company 
(Section 228(5) CA). 
In respect of provisional liquidator, helshe may be appointed by the Court either he/ 
she is being the OR or an approved liquidator. Provisional liquidator may be appointed at 
any time after the presentation of a winding-up petition and before the making of a 
winding-up order. The provisional liquidator may exercise all the functions and powers 
of the liquidator subject to the limitations of the Companies (winding-up) Rules 1972 or 
as the Court may specify in order appointing himher as the provisional liquidator 
(Section 23 1 CA). 'I'he function of the appointment of provisional liqilidator is to 
maintain the status quo of the assets and liabilities of the company from being abused, 
thus protecting the rights and interests of the creditors and other stakeholders pending the 
winding-up order issued by the Court (Woon, 1988). 
3.4 Pzlrpose of liquidation 
The purpose of liquidation is to accumulate all assets and liabilities of the conlpany by 
the liquidator to settle all the debts of the creditors, to return the remaining proceeds 
surpluses, if any, to the members of the company and finally to cease the existence of the 
company. 7'0 achieve this objective, the liquidator will take over the management and 
affairs of the company. The directors are no more having power to run the company. This 
is the primary power of the liquidator. This power is fully prescribed under Section 
236(1) and (2) of the CA. The difference between Section 236(1) and Section 236(2) of 
the CA is that under Section 236(1) the liquidator needs to get authority either from the 
Court or of the Committee of Inspection in order for him to execute the prescribed 
powers and duties. 
Among the powers under Section 236(1) of the CA are: 
1 to carry on the business of the company so far as is necessary for the beneficial 
winding up thereof 
2 to make any compromise or arrangement with creditors or persons claiming to be 
creditors and, 
3 to appoint an advocate to assist him in his duties. 
While among the powers under Section 236(2) of the CA are: 
1 to compromise any i-bt due to the company other than a debt where the amount 
cidirned by the comFany to be due ;L i~ z.xceeds one thousand jive hundred ringgit 
(RM 1500.00) 
2 sell the immovable and movable property and things in action of the company by 
public auction, public tender or private contract with power to transfer the whole 
thereof to any person or company or to sell the same in parcels 
3 to do all acts and execute in the name and on behalf of the company all deeds receipts 
and other than docilments and for that purpose use when necessary the company's 
seal 
4 to appoint an agent to do any business which the liquidator is unable to do himself 
and, 
5 do all such other things as are necessary for winding up the affairs of the company 
and distributing its assets. 
Despite the fact that the powers under Section 236(2) need not require any authority from 
the Court or the Committee of Inspection, yet pursuant to Section 236(3) the exercise of 
these powers shall be subject to the control of the Court and any creditor or contributory 
may apply to the Court to check and control the liquidator's powers. This caveat also is 
applicable for the powers under Section 236(1) of the CA. 
Apart from Section 236(3), pursuant to Section 237(1) of the CA, in the administration 
of the assets of the company and in the distribution thereof among its creditors, the 
liquidator shall have regard to any directions given by resolution of the creditors or 
contributories at any general meeting or by the committee of inspection. In case there is a 
conflict between the direction of the committee of inspection and the directions of the 
creditors and contributories, the directions of the latter (the creditors and contributories) 
shall prevail (Section 237(1) of the CA). 
A question can be raised, viz. whether the liquidator is under a responsibility to revive 
failed residential projects of the wound up housing developer companies? Based on the 
above provision, it seems, and it is opined that the liquidator is liable to carry out 
rehabilitation. Nonetheless this is subject to the sanctiodauthority of the creditors, 
contributories, committee of inspection and the Court, as the case may be (Section 236(1)(3) 
and Section 237(1) of the CA). If these parties (the creditors, contributories, committee 
of inspection and the Court) do not allow the liquidator to carry out the intended 
rehabilitation, the liquidator shall not carry on the same. Yet, in the opinion of the author, 
even these parties (creditors, contributories and committee of inspection) are not 
agreeable to such a request, the aggrieved purchasers may invoke Order 92 rule 4 of the 
High Court's Rules 1980 (inherent power of the Court) and Section 23(1) of the Courts 
of Judicature Act 1964 to request the Court to rely on its inherent power acceding the 
aggrieved purchasers' request to have the failed residential projects be rehabilitated by 
the liquidator on the ground of public interest. 
The refusal to allow rehabilitation may be because there are not enough funds 
to finance the rehabilitation costs and other grounds which may cause the intended 
rehabilitation is not feasible. Thus in this circumstance, the aggrieved purchasers have no 
redress to have their failed residential projects be revived or at least to get appropriate 
compensation and damages from the M nund up housing developer comp~nies. 
Nonetheless, if the liquidator is of the opinion that it is viable ?or implementin-; 
rehabilitation of the failed residential projects yet this is still re-iected by the creditors or 
contributories or the committee of inspection, as the case may be, the liquidator may 
apply to the Court for directions to obtain the required authority and sanction to proceed 
with the intention to rehabilitate the failed residential projects pursuant to Section 237(3) 
of the CA. 
On the other hand, insofar as the situation in Malaysia is concerned, if the liquidator 
of the company is the Official Receiver (OK), heishe may not carry out the rehabilitation 
The reasons are as follows: 
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1 the OR has insufficient knowledge and expertise to warrant them to carry out the 
rehabilitation, and 
2 the OR has insufficient staff and manpower to enable them to resume the 
construction or to rehabilitate the projects (W.M.F. Wan Abdullah, personal 
communication, 24 May 2010; D.S.N. Awang Mustapha, personal communication, 
28 June 2010 and I July 2010; S.M. Ahmad Walat, personal communication, 
15 June 2010). 
This position can be illustrated in Taman IJarmoni, Balakong, Mukim of Cheras, District 
of Hulu 1-angat, Selangor, Taman Lingkaran Nur, Kajang, Mukim of Cheras, District of 
FIulu Langat, Selangor, 'J'aman Seri Simpang Jaya, Mukim of Kangkung, District of Kota 
Setar, Kedah, Taman Seri Marina, Mukim of Kuala Kedah District of Alor Setar, Kedah 
and Taman Junjong Jaya, District ofKulim, Kedah (Ministry ofHousing Local Government 
file number: KPKT/08/824/6037-1, n.d.; Ministry of Housing Local Government file 
number: KPKT/08/824/4275, n.d.; Alor Setar Malaysian Department of Insolvency file 
number: PPPI'(KED)346/2004(2 1 1 ), No. Estet: JPH/KED/73502/12/2004, n.d.; Ministry 
of Housing and Local Government file number: KPKT/08/824/6741-3, n.d.; Alor Setar 
Malaysian Department of I~isolvency file number: PPT(KED)346/2004(197), n.d.; 
Ministry of I-Jousing and Local Government file number: KPKT/08/824/674 1-2, n.d.; 
Alor Setar Malaysian Department of Insolvency, file number: PPT(KED) 1831/2007, 
n.d.; Ministry of Housing and L,ocal Government file number: KPKT/OS/S21/4705- 
02, n.d.). 
The most that the OR or, sometimes, the private liquidator may do is to find eligible 
third party buyer to buy up the pro-iect togcther with the liabilities of the ~ o u n d  up 
housing developer companies. The proceeds of the sale are to be used to pay off the debts 
of the creditors of the companies in accordance with Section 292 of the CA (Priorities of 
Payment). 'This was done in Taman Lingkaran Nur, Kajang, Mukim of Cheras, District 
of Hulu Langat, Selangor, Taman Cemerlang, Lot h o .  3254, Mukim 13, Thean Teik 
Highway, Bandar Air Itarn, Pulau Pinang, Taman Sri Angsana Hilir Ampang, Mukim of 
Ampang, District of Hulu Langat, Selangor, Taman Kenanga Phases 2A, 3A, 3B, 4A, 
5A, 4B, 513 and 5C, Bandar Baru Salak Tinggi, Mukim of Dengkil, District of Sepang, 
Selangor and Desa Heruntung, Mukim of Ulu Yam, District of Ilulu Selangor (Ministry 
of Housing Local Govemment file number: KPKT/08/824/4275, n.d.; Ministry of 
Housing Local Govenlrnent file number: Kl'KT/08/824/7347-1, n.d.; Ministry of Housing 
and Local Government tile number: KPK'T/08/824/4375, n.d.; Ministry of Housing 
and L,ocal Government file number: KPKT/08/824/7357-2,3,4 and 5 ,  n.d.; Ministry of 
Housing and Local Government file number: KPKT/08/824/6217-1, n.d.). 
FIowever, if the private liquidator is appointed, in most cases, there is a possibility 
that they will rehabilitate the faiIed residential projects. ?'his can be seen in  Taman Villa 
Fettes, Lot Nos 141 and 3622, Mukim 18, North East District, Pulau Pinang, and l'aman 
Junjong Jaya, Mukim of .lunjong, District of Kulim Kedah. Nonetheless, the private 
liqi~idator may not so proceed with the rehabilitation if there is insufficient hind to revive 
the projects or the project is too difficult for rehabilitation. ?his situation happens in 
'I'aman Junjong Jaya, Mukim of Junjong, District of Kulim, Kedah. The appointed 
liquidator Mr. Jambulingam s/o Sethuraman Raki of hlessrs Rimbun Corporate Advisory 
Sdn. Bhd. was unable to proceed with the rehabilitation of thc project as there is a shortage 
of funds to run the purported rehabilitation (Ministry of 1 lousing Local Govemment file 
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number: KPKTl081824163 97- 1,  n.d.; Alor Setar Department of Insolvency, file number: 
PPT(KED) 183412007 No. Estet JPH/KED/73502/20/2007 Cayman Development (SP) 
Sdn. Bhd., n.d.). 
Several questions can be posed following the above discussion: 
1 If they (the liquidators) have defaulted in the carrying out the rehabilitation, whether 
they can be considered as having breached the statutory or legal duty? 
2 Whether they (the liquidators) are under a duty of care and legal duty to protect the 
interest of the purchasers and other stakeholders in the rehabilitation of failed 
residential projects? Just inasmuch as the housing developer company is liable, 
under the provisions of the Housing Development (Control and I.,icensing) Act 1966 
and its regulations (Act 1 18)? 
3 What is meant by the word 'Vendor' which includes its successors in title and 
permitted assigns as enshrined under clauses 3 1 and 35 of the respective statutory 
standard sale and purchase agreement (Schedules G, H, I and J)? Is also liquidator 
(OR or the private liquidator) covered by this provision? If in the affirmative, then 
the liquidator shall have to act on behalf of the vendor developer (if the vendor is 
wound up) for completing the construction of the project and likewise be subject to 
the provisions under Act 118 inasmuch as the vendor would be subject to and are 
also liable to protect the interests and rights of the purchasers, as required under 
Act 118. 
Logically, the liquidators are liable to carry out rehabilitation and be subject to the 
provisions of Act 118, insofar as this is reasonable and within their power and capability. 
Nevertheless, insofar as the author's scrutiny none in the case law and in practice, the 
liquidator are subject to Act 118 and under any duty (legal and statutory) to rehabilitate 
the failed residential projects. The reasons are provided above, i.e. no sufficient funds, no 
expertise and shortage of manpower. On the other hand, it is argued, to impose statutory 
and legal duty for carrying out rehabilitation and be subject to the provisions of Act I I8 
is unfair and inequitable to the liquidators. This being so as the primary duty of the 
liquidator, insofar as the insolvency law in Malaysia is concerned, is to carry out the 
business and affairs of the wound up companies to settle the debts of the petitioning 
creditors and other secured and unsecured creditors. In other words, once a housing 
developer companies are wound up under the CA, the housing development business 
carried out are also defunct. The liability to carry on the development by the liquidators, 
in favour of the aggrieved purchasers (even though they (the liquidators) can be 
considered the permitted assigns or successors in title to the wound up companies), 
cannot be imposed or presumed on part of the liquidators. One of the reasons is that there 
is n0thir.g in :'..I $ 4  which provides a duty on the liquidators to protect the rights of the 
purchasers/cusiomers of the wound-up-company, unless, it is expedient and necessary in 
the opinion of the creditors, the contributories, the committee of inspection and the Court 
in the course of managing the liqiiidation administration. 
Following the above contention, in failed residential projects in Malaysia whose 
housing developer companies have been wound up, there is a strong possibility that the 
liquidator (OR or the private liquidator) may not rehabilitate the prqject in  the protection 
of the purchasers' interests. This also means that, unless the pro-ject is taken over by a 
white knight and new funds are injected into the projects financing the rehabilitation 
costs, the projects will be stalled forever without any relief and thc interests and rights of' 
the purchases will be detrimental. 
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It should be noted, provided that there are enough funds to run rehabilitation and the 
liquidator is willing to undertake rehabilitation of failed residential projects, in carrying 
out the business and affair of the wound up housing developer company, and that the 
creditors, creditors, committee of inspection or the Court having consented, the liquidator 
(OR and private liquidator) may appoint special manager to help them in executing 
the duties and to smooth out the rehabilitation works. This is provided in Sections 246(1) 
and (2) of the CA. This special manager, it is opined, may consist of project manager 
or architect or engineer or building contractor to assist the liquidator to rehabilitate the 
failed residential projects. 
It is also evident that in some cases, the liquidators have not carried out public 
examination or summoning related persons in the liquidations of the abandoned housing 
company developers. An order for public examination can be made by the Court on the 
application of the liquidator based on his report that a fraud has been committed or some 
material fact has been concealed by any person in the promotion or formation of the 
company or by any officer, or that some officer has failed to act honestly or diligently or 
has been guilty of some impropriety or recklessness. The Court may order the public 
examination of that impropriety person or officer (Section 250(1) CA). In addit~on, 
public examination may also be ordered of any debtor, former officer, banker, solicitor 
or auditor of the company, or of any person who is known or suspected to have the 
company's property in his possession, or of any person whom the Court feels is capable 
of giving information concerning the promotion, formation, trade dealings, affairs or 
property of the company. The purpose of this examination is to discover the facts, and 
thus the person who is to be examined cannot have the order for a public examination 
discharged by alleging that the liquidator's report is false. The liquidator and any creditor 
or contributory may take part in the examination either personally or by a solicitor 
(Section 250(1) CA; Woon and Han, 2009). The report of the examination ma) be used 
in evidence in any legal proceedings against the person examined (Section 250(7) CA). 
It is the author's view that, evidenced by the liquidation of two failed residential 
project developer companies [K&T Development Sdn. Bhd. (developer for Taman Ih-moni, 
Balakang, Selangor) and Saktimuna Sdn. Bhd. (developer for Taman Lingkaran 
Nur, Kajang, Selangor)], no public examination (PE) (Section 250 CA) and summoning 
related persons to the companies (Section 249 CA; Hicom Berhad v Rukit Cahaya 
Country Resorts Sdn Bhd. [2005] 5 MLJU 41 8 (High Court at Kuala Lumpur)) had been 
conducted. It is opined that the liquidators in these two cases should have conducted the 
public examination over the directors of both companies and summoning related persons 
to the companies who might have been liable to have caused the abandonment of the 
housing projects undertaken by their companies. Thus, such an absence is much regretted 
for otherwise, had the examination (PE) and the summoning r ~ l ~ t e d  persons been carried 
out, the real culprits leading t,) the ab;t~drl?ment could be rcientified a~ id  ce i : l  l-oal L b ~  
actions could be commenced by the aggrie~ed part~es to the faded residential projects or 
the housing authority (MIfLG) and the Companies Commission of Malaysia (CCM) 
against these culprits. The reason for this failure, based on the observation, is that the OR 
has insufficient staff and expertise to warrant them carrying out this provision (1%) and 
the summon. 
On the other hand, it is opined, practically, even if the public examination (PI:) and 
the summon are conducted by the liquidators, these may not help the fate of the aggrieved 
purchasers either. This is because, if the company and the directors have no sufficient 
moneys to pay the damages and compensation as well as to finance the rehabilitation of 
the projects, the examination and the summon may not also beneficial. 
Be that as it may, in the opinion of the author, if the PE and the summon had been 
conducted by the liquidator, the reports fiom these PE and summon can be forwarded 
to the Companies Commission of Malaysia (CCM, formerly known as Registrar of 
Cotnpanies - ROC) and MHLG for the CCM and MHLG to take action against the 
defaulting directors or culprit officers of the company under the provisions of the CA and 
Act 118. The actions may include criminal charge action for insolvent trading, breach 
duties of care and other offences as prescribed under the CA and Act 1 18. 
3.4.2 The Republic of Singapore position 
In Singapore the powers of the liquidator in the compulsory winding up, inasmuch as in 
Malaysia, consist of two types: 
I power that he may exercise in his own discretion pursuant to Section 272(2) of the 
Singapore Companies Act (Chapter 50) (SCA) 
2 power that requires the approval of the Court and the committee of inspection. 
The first type of power is also called the discretionary powers of the liquidator. Some of 
the powers as prescribed under Section 272(2) of the SCA are: 
1 power to bring or defend any action or other legal proceedings in the name and on 
behalf of the company; 
2 sell the immovable and movable properties and things in action of the company by 
public auction, public tender or private contract with power to transfer the whole 
thereof to any person.. .; 
3 do all acts and execute in the name and on behalf of the company all deeds,. . .; 
4 rise on the security of the assets of the company.. .; 
5 appoint agent to do any business which the liquidator is unable to do himself; 
6 do all such other things as are necessary for winding up the affairs of the company.. . 
It should be noted that, in carrying out the above powers by the liquidator, a creditor or 
contributory who is dissatisfied with the conduct of the liquidator may complain to 
Court, who can inq~lire into the matter (Section 3 13(2) of the SCA). 
Some of the liquidator's powers are exercisable only with the authorit4 of the Court 
or of the committee of inspection (Section 272(1) of the SCA). These powers are: 
1 carrying on the company's business so far as is necessary for the beneficial winding 
up thereof for more than four weeks after the date of the winding after the date of rhe 
winding-up order; 
2 making compromise or arrangement with the creditors. ..; 
3 compromise any calls and liabilities to calls, debts and liabilities capable of resillting 
in debts and any claims present or filture, certain or contingent, ascertained.. .; and, 
4 appointing a solicitor to assist him in his duties. 
Thus, like the position in Malaysia, if failed residential projects happeri in Singapore, 
involving the wound up housing developer companies, and that the liquidator wishes to 
carry out rehabilitation, the liquidator needs to ensure that there is no objection bq the 
Comparative legal analysis 137 
creditors or the contributories. Otherwise the act and conduct of the liquidator would 
ultra vires the SCA. The liquidator may also apply for direction to the Court in relation to 
any particular matter arising under the winding up (Section 273(3) of the SCA ). In this 
respect, the Court will offer guidance on matters of principles or law (Woon and Han, 
2009). It is submitted that, in arriving to the decision, the Court may refer to the creditors 
and contributories to get their views to ensure that their rights will not be detrimental nor 
affected due to the conduct of the liquidator in carrying out his powers in the liquidation 
administration. For instance in BNP Paribas v Jurong Shipyard Pte Ltd [2009] SGCA 1 1 
[2009] 2 SLR 949, the Singapore Court of Appeal held that the Court retained the 
discretion not to wind up a company which was proved or deemed to be unable to pay its 
debts. Where a petition to wind up a temporarily insolvent but commercially viable 
company was filed, many other economic and social interests might be affected, such as 
those of its employees, the non-petitioning creditors, as well as the company's suppliers, 
customers and shareholders. These were interests that the Court might legitimately take 
into account in deciding whether to wind up the company. Thus, it follows that if a 
housing developer company is unable to pay its debt but its business is still viable, the 
Court may not grant the petition to wind up the company on the reason of public interest 
for example to protect the other class of creditors, suppliers, customers (including 
purchasers) and shareholders. 
4 Priority of debts payment 
Once the liquidator has completed carrying out the liquidation process and realised all 
assets and liabilities of the company under liquidation, the proceeds from the process 
must be distributed to certain debts in the order of preference. These debts shall be paid 
in priority to all other unsecured debts. The order priorities of debts, pursuant to Section 
292(1) of the CA, are as follows: 
1 the costs and expenses of winding up 
2 all wages or salary under any contract of employment or award or agreement 
3 all amounts due in respect of worker's compensation fund 
4 all remuneration payable to any employee in respect of vacation leave, etc 
5 all amounts due in respect of contributions relating to employees superannuation or 
provident funds or retirement benefit which is an approved scheme under the federal 
law relating to income tax 
6 *!:e anount of all federal tax assessed. 
Only if all the above debts having fully been settled, would then be the uilsecured debts 
due of the wound up company distributed in paripassu. 
A question can be raised: whether the liquidator can use the proceeds from the 
liquidation process to fi~nd the rehabilitation of failed residential projects? It is opined, 
yes, the liquidator can do so, provided there is enough balance proceeds after deducting 
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against the above priority of debts and that of the unsecured creditors. This also may 
mean that, if there is not enough balance funds, the liquidator may not be able to run the 
rehabilitation. 
Alternatively, the liquidator may utilise the moneys held under the Housing 
Development Account (HDA) which is protected by Section 7A (6)(a)(b) of Act 118 as 
this money shall not be subject to the priority of payment under the winding up and 
receivership, pursuant to Section 191(1) and Section 292 of the CA. 'I'hus, under this 
circumstance, it is possible for the liquidator to revive the project so abandoned, 
provided, the moneys (the money in the HDA and the liquidation balance proceeds) are 
sufficient to meet all the rehabilitation expenditure. 
4.2 The Republic of Singapore position 
Similar to the position in Peninsular Malaysia, in Singapore, there is no mention that 
the stakeholders, including the aggrieved purchasers, can get any portion from the 
distribution of the proceeds from the sales of the insolvent companies' assets and entitled 
to the dividends. Thus, the interest of the aggrieved purchasers of the insolvent abandoned 
housing developer companies is not protected for instance for getting compensation and 
to have their abandoned housing units be rehabilitated. The list of payment in the order of 
priority for those entitled to the proceeds (after realisation of the company's assets and 
business) after the secured creditors, pursuant to Section 328 of the SCA, are as follows: 
1 costs and expenses of the winding up (Section 328(1)(a) ofthe SCA); 
2 wages and salary of employees (Section 328(1 )(b) of the SCA); 
3 workmen's compensation, retrenchment benefits and ex-gratia payments 
(Section 328(1)(c) of the SCA); 
4 work injury compensation (Section 328(1)(d) of the SCA); 
5 contributions to provident funds (Section 328(1)(e) of the SCA); 
6 remuneration in respect of vacation leave for employees (Section 328(1)(1-) 
of the SCA); and, 
7 taxes (Section 328(1)(g) of the SCA). 
Only after the above priority of payment (preferred debts) has been made, could then the 
other unsecured creditors [including the aggrieved purchasers in the failed residential 
projects, provided they obtained judgment debts andlor filed proof of debts (POD)] get 
anything back, if there is any surpi~ls ur'the company's assets and moneys. If otherwise, 
the vurci~ascrs will get nothing fion: the winding-up proc,::q. 
Nonetheless, where a persop has bezn injured by the act of the company and the 
company is insured against such liability, the injured party is entitled to be paid out of 
the insurance moneys in priority to all other creditors, including preferred creditors 
(Section 328(6) of the SCA ). In this respect, if the housing developer company has a 
housing development insurance, the aggrieved purchasers can invoke Section 328(6) for 
obtaining certain insurance coverage and monetary remedies from this insurance. 
As regard the powers of the liquidator and the priority of payment in the licluidation 
process in Singapore, it is submitted that the law are quite the same as applicable in 
the CA. 
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There is a case, law reporting rehabilitation of failed residential project by the 
liquidator in Singapore. This case is Panorama Developmellt Pte Ltd (In Liquidation) 
Fitzroya Investments Pte Ltd & Another [2003] 1 SLR 93 (High Court of Singapore ). 
In this case, the housing project was carried out by a private housing developer licensed 
under and subject to the Singapore Ilousing Developers (Control and Licensing) Act 
(Cap. 130 ). The project was abandoned mid-way as the developer was wound up by the 
Court and its affairs were run by an appointed liquidator. The liquidator succeeded in 
obtaining order to rehabilitate the project and with the approval of the creditors. 
5 The superiority of the creditors and contributories 
Clearly under the CA, the creditors and the contributories of the company enjoy special 
position in the control of the powers of the liquidator in the course of undertaking the 
liquidation process. It is opined, unless the aggrieved purchasers in failed residential 
projects have obtained Court's judgment for all the damage they suffered and that they 
have filed proof of debts pursuant to Section 29 l(1) of the CA read together with rule 78 
of the Companies (winding-up) Rules 1972, their rights may not be protected, not even 
for getting compensation and damages. What more to have their project be revived. I t  
should be borne in mind that none in the above priority of payment (under Section 292(1) 
CA) provides a special provision for the stakeholder in the failed residential projects, 
particularly the aggrieved purchasers, to have their abandoned houses be rehabilitated or 
at least they (the purchasers) be given compensation and damages for their losses and 
sufferings due to the abandonment. 
6 Secured creditors 
Once winding-up proceedings commences (i.e. after the presentation of a winding-up 
petition on the judgment debtor), no disposition of the company property, attachment, 
sequestration, distress or execution against the estate of the company either by the 
mortgagees or purchasers are allowed except with the order of the Court (Sections 222, 
223,224 and 225 of the CA). 
Thus, it follows that any act of the company to sell the immovable property after the 
petition of the winding up is served, will be null and void, unless the Court so orders 
otherwise. The purpose of the above law is to prevent the property and assets of the to- 
be-wound up company from being dissipated to the detriment of the interests of the 
creditors and contributories. Thus, all the assets and property of thc con;;lany must bi, 
intact pending the outcome of the winding-up proceedings. Nonetheless, if the disposal 
of the assets and property is made and proven for the benefit of the company or there is a 
guarantee the proceeds from the disposal can be distributed fairly to the unsecured 
creditors and on the approval of the Court, the Court may allow such a disposal to take 
place (Woon, 1988). 
Notwithstanding the above explanation, if a chargee (secured creditor) of the judgment 
debtor wishes to enforce the charge and to obtain the Court's order for sale pursuant to 
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the provisions under the National Land Code 1965, he is not to be barred from initiating 
the application for sale unless, on application, by any interested parties to the Court, the 
Court disallows him to proceed. 
Secured creditors holding valid securities over the property of a company is usually 
allowed leave to commence action against the company to realise the security unless 
some special grounds are shown, such as the secured creditor is offered immediately all 
that he is entitled to without need for an action or proceedings: Re David Lloyd & Co 
118771 6 Ch D 339, per Jessen MU at 343. This is because the subject matter of the 
security is not available to claims by the general body of unsecured creditors. Here, the 
liquidator cannot ask the secured creditor to surrender his security unless the secured 
creditor votes i n  respect of the whole of his debt and not the balance due from the 
company after having assessed the value of the security. If the amount realised from sale 
of the security is insufficient to cover the whole of the secured debt, the secured creditor 
joins the general body of unsecured creditors in proving the balance (Cheang, 2002; 
Rachagan et al., 2004). 
In a failed residential project known as Phase 2, Taman Lingkaran Nur, KM 21, Jalan 
Cheras-Kajang, P.T 6443, H.S.(D) 16848, Mukim of Cheras, District of Hulu Langat 
Selangor, the housing developer company (Saktimuna Sdn. Bhd.) secured a loan from 
CIMR Bank Berhad (the lender). The housing developer charged the project site land as a 
security to the loan of CIMB Bank Berhad (lender bank). Later, the housing developer 
defaulted on the loan. As the consequence, the lender bank attempted to apply an order 
for sale at the Land Oftice (as the title to the security land was a land office title). 
Saktimuna also was wound up by the Court on the application of the judgment creditor 
(Inland Revenue). An attempt initiated by the said lender bank to sell the said security 
land by way of public auction in the land office was abortive due to no bidders. Later this 
lender bank vested all their liabilities and interests in the said security land to one 
Sinesinga Sdn. Bhd. (Sinesinga) through a Court's vesting order. This was made in 
consideration of Sinesinga purchasing the Non-Performance Loan (NPL) relating to the 
debts of Saktimuna. As the new chargee, Sinesinga also attempted to sell the land 
security by way of statiitory order for sale. Likewise the attempts were also failed. Later, 
a third party by name of Idaman Wajib Sdn. Bhd. (IWSB) interested to purchase the said 
security land. lIowever, the price offered was below market value of the land (Kuala 
Lumpur lnsolvency Department file number JIM (WP) 111/2005/A, n.d.). 
It is opined that, if Sinesinga were to proceed to sell the said security land to IWSB, 
applying this below-market-value-price without obtaining leave from the Court and the 
liquidator, this would be detrimental to the interest of the chargor (Saktimuna), the 
judgment creditorlpetitioning creditor (Inland Revenue Hoard) and the aggrieved purchasers 
(in terms of the possibility of getting reimbursement of the deposit, damages and 
compensation or possibility of getting additional fi~nd to gcnerate rehabilitation of their 
failed residential project, left by Saktirnuna). 'Thus, if the liquidator has no power to 
intervene or having failed to intervene in this circumstance, i.e. in the attempted sale by 
Sinesinga to IWSB of the said security land at the price lower than the market price, as 
this right is an absolute and exclusive right of the chargee (Sinesinga), this would be 
unfair and inequitable as against Saktimuna, the judgment creditor (Inland Reveniic 
Board) and the aggrieved purchasers. It is opined, the liquidator should have the power to 
intervene and should have intervened in the arrangement to rnakc sure that the chargee 
(Sinesinga) to apply the market value of the security land. This is to protect the 
entitlement interests of the chargor (Saktimuna), the judgment creditorlpetitioning 
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creditor (Inland Revenue Board) and the aggrieved waiting purchasers to the balance of 
the proceeds fi-om the sale of the said security land after deducting against the required 
redemption sum of Sinesinga (the chargee). 
6.2 The Repz~blic of Singapore position 
There is no provision and case law which can illustrate the above issue. Nevertheless, in 
the opinion of the author, in Singapore, the right of the secured creditor to sell off the 
charge property below market value is permissible provided this is reasonably and 
equitably necessary and that the reasonable duty of care and in good faith have been 
implemented even though the outcome (the lesser proceeds horn the sale, if it happens 
to be) may affect the interests of the other creditors (Stanley and Others v TMK Finance 
Ltd and Another [2010] All E K  (D) 295 (Dec); [2010] EWHC 3349 (Ch )). 'The Lnited 
Kingdom's principles in this respect may be applicable as decided in Doun.rvicw 
Nominees v First City Corporation [I9931 AC 295, Yorkshzre Rankplc v Ifall [ I  9991 1 
All ER 879 and Medforth v Blake [I9991 BCC 771 and Tomlison (Trzotee in Runkr~iptcy 
oJ Srnalley) 1) Bridging Finance Ltd and Another [2010] BPIR 759 (Preston County 
Court ). In Tomlisorz (Trzutee in Bankruptcy oJSmalley), the Court held that that i t  was 
inconceivable that once property had vested in a trustee in bankruptcy a disposition of the 
same by a bankrupt or former bankrupt was not void, bearing in mind that pursuant to 
Section 284 of the UKTA such a disposition would, in the absence of consent of the Court 
or its subsequent transaction, have been void in the preceding period beginning with the 
day of presentation of a petition and ending with the vesting of a bankrupt's property in a 
trustee in bankruptcy. Once it had vested in the trustee in bankruptcy the bankrupt or 
former bankrupt did not have title to the same. 
7 Provisional liquidator 
The Court may, on application of the creditors or the contributories or the company, 
appoint the Official Receiver or the approved liquidator as provisional liquidator, after 
the commencement of the winding-up proceedings to preserve the status quo of the 
company's assets and property and facilitating the eventual beneficial winding up of the 
company, pending the disposal of the winding-up petition. Like liquidator, the power of 
the provisional liquidator is similar to the former subject to the provisions prescribed 
under the Companies (winding-up) Order 1972 and the order of the Court appointing him 
(Seciion 3 1 of the CA) (Woon, 1988). 
It is opined, bearing c -, tke above law, it is possible i n  failed residential prcjects, a 
provisionai liquidator may be appointed by the creditors, contributories or the coinpany 
for carrying out rehabilitation ofthe projects provided the funds for running rehabilitation 
are available and sufficient. 
7.1 Issues 
A question can be raised: whether the aggrieved purchasers in failed residential projects 
can apply to the C:ourt for the Court to appoint provisional liq~~idator to carry out the 
intended rehabilitation? It is opined that i t  depends whether these aggrieved purchasers 
can be considered a creditor or otherwise. It is opined, the aggrieved p~lrchasers should 
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first obtain a Court's judgment debts against the company for damages, compensation or 
other equitable relief and file proof of debts before they can be considered as tlie 
creditors to the corripany (judgment creditors). Nonetheless, can they (the aggrieved 
purchasers) too apply to the Court for the same if they (the aggrieved purchasers) have 
yet obtained or failed to obtain the Court's judgment debts or proof of debts? In the 
opinion of the author, still they can. They may be entitled to get appropriate remedies 
from the Court on the ground of equity. They may invoke Order 92 rule 4 of the Rules of 
the High Court 1980 and Section 23(1) of the Courts of Judicature Act 1964 to request 
the Court to appoint provisional liquidator to implement rehabilitation on the ground of 
equity and public interest. 
7.2 The Replrhlic of Singapore position 
It is submitted in the Republic of Singapore, the aggrieved purchasers in the failed 
residential projects nlay also entitle to appoint provisional liqu~dator in order to 
implement rehabilitation of their failed residential projects. In the op~nion of the author, 
the liquidation laws in Singapore are similar to the legal position in Malaysia in respect 
of provisional liquidator in the rehabilitation of failed residential projects. The Court in 
Singapore may grant application to appoint provisional liquidator based on the balance of 
convenience and that the eventual outcome will be in thc Interests of the company, 
creditors and contributories (Woon and Han, 2009). 
8 Rehabilitation of the failed residential projects in Malaysia 
Most of the ~ehabilitation of failcd residential projects in Malaysia were left to the 
discretion of the rehabilitating parties with the cooperation and assistance of the chargee, 
lender banks, purchasers, local planning authorities, local authorities, technical agencies, 
the states and federal authorities, the end-financiers, the land offices and MHLG. The 
stringent laws governing housing development, land, banking, planning and building 
were mostly made relaxed and flexible to accommodate the needs and to facilitate the 
duc cxecution of the rehabilitation scheme For example, in Hongkong and Shangh~cl 
Banking Corporation Ltd v. Kemajzlan Bersatzl Enterprise Sdn Bhd [ I  9921 1 1,NS 26 
(High Court) the Court allowed the application of the creditor to appoint a provisional 
liquidator pending the disposal o f a  winding-up petition for the purpose rehabilitating the 
fa~led residential project carried out by the respondent company. 
Nevertheless, there are situations where there are ,:o required help and facility to 
smooth out the rehakilitstlgn schenie, i(; the detriment of tl:s purchasers de-'7irl.r thc project 
so abandoned to be revived. For example in Adohammad h ~ n  Buee I? Pc~~rlhangunun 
F'urlim Sdn. Rhd. [I9881 3 ML,J 21 1 (EIigh Court), the Court refused the applicat~on of 
the purchasers to have the failed residential project revived by the newly appointed 
receiver and manager because of the difiiculty to supervise the rehabllltation process. 
However, the Court granted damages to the purchasers. In other situations, the Court 
allowed the application of the creditor bank to order the foreclosure of the project land 
charged on the default of the borrower developer in the repayment of the bridging loans, 
to the detriment of the purchasers' right to have the project revived. 
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According to MHLG, any purported rehabilitation cannot be carried out due to the 
following factors: 
There are no or insufficient purchasers interested to buy the houses; 
Works on the sites of the projects have not been commenced or are still at the stage 
of soil works because of the hard rocks, granite and soils' problems; 
The original developers have been wound up and the project financiers have 
auctioned off the projects or sold off the projects to other parties. If the projects have 
been taken over by other new developers and the construction of the projects are 
resumed by them, then the projects so undertaken are considered to be new projects 
and no more under the previous defaulting developers' control and will not and 
cannot be considered failed residential projects. 'This also means, new sale and 
purchase agreements will have to be executed between the purchasers and the new 
developers; 
The application to Tabung Perumahan Projek Perumahan Terbengkalai (TPPT) 
(English: Failed residential projects Fund) of Bank Negara (Central Bank of 
Malaysia) or Syarikat Perurnahan Negara Berhad (SPNB - a government linked 
company to assist the rehabilitation of failed residential projects) has been rejected 
as the project is not viable for rehabilitation. This is because, according to TPP'T and 
SPNR, if the purported rehabilitation were still to be proceeded with, it would, 
otherwise, cause substantial losses and adverse financial effects on the rehabilitating 
parties; 
The developer has absconded and the existing purchasers are not interested or are 
unwilling to rehabilitate the projects so abandoned; and, 
Interested parties such as the land-owners, developers, bridging loan bankers and 
purchasers are unwilling to compromise. 'They prefer to resort to legal action for 
settling the problems faced (Division of Supervision and Enforcement, Ministry of 
Housing and Local Government, n.d.). 
'Ihe housing pro-jects which fall under the above category are: Taman Desa Surada, 
Kajang, Selangor, Kondominium Esplanade, Klebang, Melaka, Taman Perdana Muar, 
Mukirn Serong, Muar, Johor, Taman Penvira Jerantut, Fasa 11, Jerantut, I'ahang, 'Taman 
Piriggir Rishah llijau, Ipoh, Perak, Taman Desa Ria, Senawang, Negeri Sembilan and 
'I'aman Desa Aman Bukit Mengkebang, Kelantan. (Ministry of Housing and Local 
Government files' number KPKT/08/824/3579, n.d., KPK7'/08/824/5976-1, n.d., file 
number KPKT/O8/824/6698-1, n.d., file number KPKT/O8/824/3947-5, n.d., file number 
KI'Kr1'/08/824/5737- 1 , n.d., file number: KPKT/08/824/3 040/E, n.d., file number: 
KPK7'/08/825/3229-I, n.d., file number: KPKT/08/824/3040/E, n.d.). 
'The question is - who will be responsible in the above problem and what are the 
remedies for the aggrieved parties in the above situation? To answer this cluestion, there 
is no clear provision i n  the CA or Act 1 1  8. Thus, the aggrieved purchasers will become 
the I'allen preys of the abandoned housing developer company without any sufficient 
recourse and remedies, including the right to have their abandoned projects be rehabilitated 
anti their rights and interests are fi~lly protected. 
An example where a failed residential project revived by a liquidator was Taman 
Yew Lean (housing developer company: Yew Lean Development Sdn. Bhd.) at Lot 
No. 664, Section 2, North East District, Pulau Pinang, where the petitioning creditor 
(Cooperative Central Bank Ltd - the lender banklchargee) succeeded in winding up the 
developer company and appointed a liquidator - Messrs Price Water House to revive the 
project on the TPPT's soft loan. The liquidator carried a feasibility study and found that 
the abandoned project was viable for rehabilitation and that the proceeds from the sales 
of the rehabilitated units would be more than to auction off the security land. The 
proceeds could be used to settle off the debts of the creditors in accordance with the law 
(Ministry of Housing and Local Government file number: KPKTl0818211365, n.d.). 
I-Iowever, the position reflected by the case law is rather mixed, in that, courts are 
divided between allowing rehabilitation and otherwise, once the housing developer 
company was subject to liquidation or receivership. For example, in Bungu Nominees 
Sdn. Bhd v. Abdul Jabbar klajid & Ors [I9951 MLJU 79; [I 9951 3 CL,J 224, the Court 
refused the application of the purchaser to have, inter alia, the specific performance of 
the sale and purchase agreement to the effect of resuming the construction (rehabilitation) 
of the abandoned housing units by the defaulting developer who had been put under 
receivership and to stop the foreclosure of the charged land by the receiver and manager, 
pursuant to the deed of debenture. Similar facts happened in Mohammad bin Baee v. 
Pembangunan Farlim Sdn Bhd [I 9881 3 MI.,] 21 1 (where in this case, the Court allowed 
the application for rehabilitation on the ground of equity in the event of receivership and 
winding up), Pilecon Engineering Bhd v. Remaja Jaya Sdn. Bhd [I9971 1 MLJ 808; 
[ I  9961 1 LNS 105, Hongkong and Shanghai Banking Corporution Ltd v Kemujuun 
Bersatu Enterprise Sdn Bhd. [I9921 2 MLJ 370; 11 9921 1 LNS 26 and Sri Binaraya Sdn. 
Bhd. v. Golden Approach Sdn Bhd. (Poly Glass Fibre (M) Bhd. Applicant) [2002] 6 MLJ 
632; [2000] 3 AMR 3330. While in Kim Wah Theatre Sdn. Bhd. v Fahlum Development 
Sdn. Bhd. [I 9901 1 LNS 42; [I9901 2 MLJ 5 11, the Court disallowed the petition of the 
creditor to wind up the developer but granted a stay for 10 months allowing the developer 
to complete (rehabilitate) the failed residential project. 
In Hongkong and Shunghai Banking Corporation Ltd v Kemajzlan Bersatzl Enterprise 
Sdn Bhd 119921 2 MLJ 370; 119921 1 I,NS 26 (High Court at Kuala Lumpur), the 
developer company (respondent companyljudgment debtor) was in the course of winding 
up by the petitioning creditor (Hongkong and Shanghai Ranking Corporation Ltd), where 
later provisional liquidators were appointed pursuant to Section 23 1 of the Companies 
Act 1965, for the purpose of carrying out the rehabilitation of the housing development 
project left abandoned by the developer company (the judgment debtor). The rehabilitation 
of the abandoned project was financed by a loan from TPP'I', Rank Negara (Tabung 
Pemulihar? Pro-jek Perumahan Terbengkalai -- TPPT (English: Failed residential projects 
Furl J)). The provisional liquidators were appointed by the High Court on the application 
of the creditor for the purpose of rehabilitating the failed residential project. The power to 
appoint a provisional liquidator is given to the Court pursuant to Section 23 1 of the CA. 
It can be exercised at any time after the presentation of a winding-up petition and before 
the making of a winding-up order. Rule 35(1) of the Companies (winding-up) Rules 1972 
elaborates on the power - the application for the appointment has to be made by 'any 
creditor or contributory' who should prove 'sufficient ground' Ihr the appointment by 
affidavit. Provisional liquidators, in this case, had been appointed to investigate the 
affairs of the respondent company in its own right or in its capacity as a trustee, to enable 
the respondent company to complete current contracts, to enter into new contracts and 
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execute the relevant documents; and to represent the respondent company in legal 
proceedings. The IIigh Court also ordered that the provisional liquidators ought to fi[e a 
preliminary evaluation report on the respondent company, together with a feasibility 
report on whether the failed residential project can be successfully revived and completed 
together with specific recommendations as to the ways and means of achieving the 
required objectives. The provisional liquidators' costs, charges, and expenses for works 
carried out until the hearing of the petition shall be paid by TPPT Sdn. Bhd. The help 
from TPPT came only in the mid-1990s, while the project was abandoned since 1984. 
This means that, it is submitted, the project had been abandoned without any 
rehabilitation, for about 10 years (1 984 to mid- 1990s). The provisional liquidators were, 
finally, also appointed as liquidators of the respondent company through the winding-up 
order made the Court on 22 January 1992. 
8.1 The position in Singapore 
Likewise, the problem of failed residential projects may occur in the Republic of 
Singapore as their l~quidation law are not Ln toto protect the interests of the aggrieved 
purchasers in failed residential projects. The reason is: the liquidation approaches are 
quite creditors-centric. However, the problem of failed residential projects in Singapore 
to a degree is eliminated as the government developer - Housing and Development 
Board (IIDB) of Singapore implements 'full bu~ld then sell' system of housing delivery. 
The total housing projects undertaken by IIDB in Singapore represents 80% of the whole 
housing projects in Singapore. The remaining 20% projects are undertaken by the private 
housing developers applying 'sell then build' system of housing delivery (S. Cheong, 
personal communication, 3 September 2007; Research Section, Research & Planning 
Department, Housing & Development Board, 2005). Thus, as an opinion, abandonment 
of housing projects for this 20% projects may also occur in Singapore and the problems 
as faced in Peninsular Malaysia may likewise faced by the aggrieved purchasers in 
Singapore. IVonetheless the number of failed residential projects is small and manageable 
due to limited private housing developments and full enforcement of the housing and 
liquidation laws. If there is, the rehabilitation iisually is carried out by the lender credltor 
bank through appointed liquidator or receiver and manager and succeeds (T. P. Choo, 
personal communication, 3 September 2007). This can be illustrated in Panornmn 
Development Pte L,ld (in Ilquidation) v F'itzroycz Investments Pte Lld & Another (2003) 1 
SLR 93. In this case, the housing project was carried out by a private housing developer 
licensed under and subject to Act 130. The project was abandoned mid-way as the 
developer was wound up by the Court and its affairs we:? run by an appointed liquidator. 
The liquidator succeeded in obtainin? nrder to rehabilitate the project. 
In addition, the liq~lidators in Singapore might ,lave efictivelj invoked and 
implemented the provisions of public examination (PI;) over the responsible parties and 
summoning related persons to the companies who have cause the abandonment of'the 
projects. The report from this PE and summon can assist the rehabilitatlng parties to 
streamline and arrange for the rehabilitation of the failed residential projects in Singapore 
(Sections 286(1), (3) and (7); Section 285 of the SCA; Re Chlna Underwriters L$e and 
General Instlrance Co I,tcl. OfJiciczl Rece~ver, [long Kotzg v Kao CVei Tseng & Ors [I 9881 
1 MLJ 409 (OSJ Singapore)). 
__I______I__- 
1 46 N. H. M. Dnhlan 
9 Findings and suggestions 
The following are the findings and suggestions in dealing with the rehabilitation of failed 
residential projects of the wound-up-housing-developer companies in Malaysia: 
1 In Malaysia and Singapore, there is no clear provision in the CA and the SC.4 which 
expressly imposes a duty on the liquidator, either the OR or the private liquidator, to 
rehabilitate failed residential projects and to protect the interests of the aggrieved 
purchasers; 
2 In practice, the liquidator in Malaysia is under no duty to rehabilitate and to protect 
the interests of the aggrieved purchasers in failed residential projects. Insofar as the 
situation in Malaysia is concerned this is due to shortage of manpower, knowledge, 
time and expertise; 
3 Nonetheless, in Singapore there may be possibility that the liquidator may have 
carried out rehabilitation of failed residential projects on the invocation of Section 
286 (public examination) and Section 285 (Summoning related persons) of the SCA 
and the provisions under the Singapore Housing Law - the F-lousing Developers 
(Control and Licensing) (Chapter 130). This can be illustrated in the case of 
Panorama Development Pte Ltd (in liquidation) v Fitzroya [nvestments Pte Ltd & 
Another [2003] 1 SL,R 93; 
4 The duties of thc liquidators, in Malaysia and Singapore, are to accumulate and 
realise the assets of the insolvent company and run the affairs of the wound up 
company for the purposes of settling the debts of the creditors secured or unseciired 
creditors and other stakeholders (including, it is opined, the aggrieved purchasers in 
failed residential projects) insofar as the creditors, contributories, comrnittee of 
inspection and the Court allow; 
5 In Malaysia, based on the case law, in the event the housing developer companies 
are wound up and the affairs are controlled by the liquidator, the policy of the Court 
to allow rehabilitation be carried out is not decisive. 111 other words, sometimes the 
Court allows rehabilitation but in other circ~lmstances the Court does not allow. 
'fhus, the rights and interests of the aggrieved purchasers in failed residential projects 
to have their projects be rehabilitated may be detrimental and not guaranteed; 
6 However in Singapore, based on the case law Panorama Developmenf Pte Lta' 
(in liqriidation) v Fitzroya Investments Pte Ltd (e Another [2003] 1 SLR  93, the 
liquidator succeeded in rehabilitating the failed residential projects. This might be 
that the liquidator in this case had effectively invoked the provision> i t i  the SC'A 2nd 
the housing law to rehabilitate the company; 
7 As far as thc position in Malaysia is concerned, there is a legal and statutory gap in 
the CA (especially when companies are wound up) when housing projects carried 
out by the wound up housing developer companies are abandoned for enat~ling 
effective rehabilitation be carried out in the protection of the purchasers' interests; 
8 lnsofar as the legal situation in Malaysia is concerned, Act 1 I8  needs to be amended 
by introducing new legal provisions to cater for the problems of failed residential 
projects especially for governing their rehabilitation and to protcct the interests of  
thc custolncrs (purchasers) o f  lhe wound up housing developer companies; 
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9 The position in Singapore is better than in Malaysia in dealing with the problems of 
failed residential projects. This is premised on the ground that in Singapore there are 
two types of housing delivery systems. Firstly, the 'full build then sell system' and 
secondly the 'full sell then build system'. In the former, the developer is required to 
complete the housing projects. Only then, the completed project is sold to the public. 
This is done by the Housing and Development Board (HDB). Thus, there will no 
issue of failed residential project. The second method (the latter) in housing delivery 
in Singapore is the 'full sell then build'. This method is akin to the Malaysian 
system. Thus, it follows that in Singapore, similar problems in failed residential 
projects may occur. Nonetheless, in the view of the author, the occurrence of failed 
residential projects in Singapore is rare, manageable and that the interests of the 
purchasers are fully preserved, partly may be due to the full enforcement of the law 
(for exatnple the SCA and the housing law) and that the number of this type of 
housing delivery is small (only represent 20% of the overall number of housing 
projects in Singapore); 
10 It is incumbent that all applicant developers in Malaysia who are subject to Act 118 
and the ME-TLG should possess housing development insurance to cover any shortfall 
in funds to run rehabilitation, if the available moneys are not enough (Dahlan, 2009); 
11 It is high time for the Malaysian government to introduce a special legal regime 
governing rehabilitation of failed residential projects, for instance a provision for 
appointment of a caretaker to manage rehabilitation of the abandoned housing 
developer companies for the benelit of the aggrieved purchasers/customers/ 
stakeholders of the wound up housing developer companies and thus can eliminate 
the problem as to who should carry out rehabilitation of failed residential projects if 
the housing developer companies are wound up (Dahlan, 2009); and, 
Apart from the above, the authority in Malaysia, specifically the Ministry of Housing 
and Local Government (MHLG), the Department of Insolvency and the private 
liquidators should fully invoke and enforce the provisions in Act 118 and the CA, 
in order to minimise the problems of failed residential projects and in their 
rehabilitations. This is because, based on the author's research, the liquidators and 
the Housing Controller (MHLG) failed to fully implement the existing provisions in 
the CA and Act 11 8 for exan~ple the provisions to carry out public examination and 
to expeditiously protect the interest of the failed residential projects' purchasers in 
order to streamline effectively the liquidatiori administration. 
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